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Introductory remarks

• First Big Tech merger to be blocked outright by a competition authority

• First CMA merger decision to find a significant lessening of dynamic 
competition, following recently updated CMA guidance

• Reflects greater scrutiny of Big Tech:

• 2020 CMA market study which found Facebook had significant market power in social 
media and display advertising

• CMA has set up a Digital Markets Unit to enforce new competition rules in the Digital 
Markets Bill

• In the year since the CMA decision, Meta has lost 70% of its market value, 
reflecting declining profits, lack of growth in users, Apple’s App Tracking 
Transparency Feature, and competition from TikTok
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Meta/Facebook’s market presence

• Social Media: in 2020, Facebook platforms accounted for 73% 
of time spent on social media platforms (Facebook Blue 
52%, WhatsApp 12%, Instagram 8%)

• Display advertising: FB group 40-50%. Google the only 
significant competitor

• CMA’s Digital Advertising Market Study (2020) also notes:
• seen as a ‘must have’ platform for many advertisers because of its 

reach
• data advantage over smaller platforms
• higher revenues per user than its competitors
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GIPHY: GIFs and GIF Stickers

A GIF is digital file that displays a short, looping, 
soundless video

• Can be shared within a chat thread (eg WhatsApp) 
or as a comment on a social media platform (eg 
Facebook) to express emotion or show 
understanding of a cultural reference

A GIF sticker is an animated image with 
transparent (or semi-transparent) background 
over which images or text are placed

• Particularly used on ‘Stories’ – temporary uploads 
of pictures or short videos (eg on Instagram or 
Snap)

4



GIPHY’s business

• GIF creation:
• Creative team develops GIFs/stickers, including with ‘brand partners’ (eg 

celebrities, consumer goods firms, sports leagues, movie studios etc) 

• In contrast to others who rely on UGC

• Distribution:
• Available free to API/SDK partners – eg social media platforms, allowing 

those platforms to add GIF functionality to messaging and other services 

• Facebook by far largest partner

• Funding:
• Venture capital. Nascent monetisation model
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GIPHY’s scale and presence

• The leading provider of GIFs and GIF stickers: accounts for 
majority of GIF searches globally

• c.100 employees

• Tens of billions of monthly active users

• But very limited revenues prior to acquisition – nascent ad 
model
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GIPHY Paid Alignment

• Until May 2020, GIPHY was offering a ‘paid 
alignment’ service in the US (with plans to expand)

• This offered brands the possibility of paying to align 
their GIFs with popular search terms and/or being 
pinned to the ‘trending’ feed
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CMA’s concerns

• Horizontal:

• Elimination of a potential competitor to Facebook in digital advertising

• Vertical:

• Quality of GIFs and Stickers affects engagement on social media 
platforms (Facebook’s rationale for the acquisition) 

• Harm to Facebook rivals through total/partial input foreclosure of 
GIPHY
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Potential competition: 2021 Merger Guidelines

• Mergers involving a potential entrant can cause:

• Loss of future competition between the merger firms

• Loss of dynamic competition, where existing firms and potential competitors 
interact in an ongoing dynamic competitive process

• A merger may reduce the incentives of: 

• dynamic competitors to continue with efforts to enter or expand, and/or 

• incumbent firms to mitigate the threat of future rival entry or expansion

• The elimination of a dynamic competitor may lead to an SLC even 
where successful entry by that entrant is unlikely
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Academic/practitioner comment

• ‘Unilateral innovation effects are closely analogous to unilateral 
price effects, with the focus on firms’ decisions to invest resources to 
develop new products rather than on their pricing decisions’

• ‘The main motivation for a profitable incumbent to innovate is to protect its 
market position, and the main motivation for an entrant to innovate is to 
disrupt the market and capture sales from incumbents. A merger 
between a strong incumbent and a potential entrant can undermine 
both of these incentives. These ideas have been well understood by 
economists studying innovation for decades, but they have not been fully 
implemented in the HMGs or in merger enforcement’ 

• ‘It is untenable that R&D, being by definition an uncertain process, cannot 
and should not be assessed. While there are additional difficulties of 
course with the measurement and with the standard and burden of proof, 
in some industries, innovation is at the very core of competition and 
therefore should be part of a merger assessment’
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Meta’s position

• Merger rationale was to sustain GIPHY because it was an important input 
to Facebook platforms, and had a talented creative team

• GIPHY’s ad model was flawed, because they did not have direct access 
to GIF users, so they could not provide metrics / targeting required by 
advertisers

• Facebook and other major platforms were not interested in carrying GIPHY adverts

• The ad model had already failed before acquisition, and investors recognized this

• Even on its ambitious projections, GIPHY’s scale would have been trivial 
in the market

• No evidence that Facebook saw GIPHY as a potential competitive threat
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Assessment

• Qualitative

• Detailed timeline of GIPHY internal documents covering development of 
Paid Alignment and GIPHY leadership’s engagement with its Board, 
investors etc

• Did not support Parties’ claims that Paid Alignment had failed prior to acquisition

• Assessment of the Paid Alignment business model including design, 
presence on platforms, advertiser demand, consideration of expansion to 
UK

• Engagement with advertisers, social media platforms

• Evidence of innovation in this space by other parties
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Basis for Horizontal SLC

• Meta has significant market power in display advertising. The impact of GIPHY on 
dynamic competition is more significant absent strong existing competitive constraints on 
Meta

• GIPHY’s pre-Merger activities were valuable to the dynamic competitive process:
• GIPHY is an innovative and leading provider of GIFs
• GIPHY had made concerted efforts in recent years to monetise its services. 
• Growing ad revenues could give rival platforms (to Meta) an incentive to collaborate with GIPHY

• GIPHY’s efforts to monetise GIFs increased the likelihood of new innovations or 
products being made available… 

• … and of existing providers of display advertising, including Meta, making efforts to 
protect their future sales from increased competition

• Monetisation of messaging and Stories is an area of potential revenue growth for display 
advertising, which others have shown interest in developing
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CAT Appeal and Judgment

• Meta challenged horizontal effects finding on the basis (inter 
alia): that the CMA misdirected itself in law or misapplied the 
test … in its finding that a Horizontal SLC arose from a loss of 
dynamic competition, or (ii) that the CMA’s finding of a 
Horizontal SLC was unreasonable

• CAT found that on this ground ‘the CMA correctly directed 
itself to the test it had to apply and the decision made by 
the CMA was one that it was entitled to make’
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The Remittal Inquiry

• In November 2021, the CMA issued its Phase 2 Final Report
• Found SLC due to both horizontal and vertical effects
• Found that Meta should divest GIPHY in its entirety

• However, Meta appealed to the Competition Appeal Tribunal on the 
basis of 6 grounds

• ground 1 related to the horizontal SLC; ground 2 to market power; ground 3 to the 
counterfactual; ground 4 to procedural issues; and grounds 5 and 6 to the remedy

• The Tribunal dismissed 5 of Meta’s 6 grounds, but partially upheld ground 
4 relating to procedural issues (disclosure of 3rd party info)

• Thus, in July 2022 the Tribunal remitted the case to the CMA

→ Remittal Inquiry, concluded in October 2022
• Confirmed Phase 2 findings and ordered divestment of GIPHY
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How we approached the Remittal

• Given the Remittal was due to procedural issues, we focussed on:
• Disclosure of unredacted findings to the Parties’ representatives

• Parties’ representatives’ responses to unredacted evidence

• Given the time passed since the Phase 2 Final Report, we also 
considered evidence on new market developments, including:

• Trends in GIF usage

• Market shares and developments in GIF supply

• GIFs’ importance for social media platforms

• Market shares and developments in display advertising

• We did not update analysis relying on historical evidence
(eg counterfactual)
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New analysis for the Remittal (1/2)

Trends in GIF usage →

Market shares in GIF supply →

GIFs’ importance for social media platforms →

• Reduction in GIPHY’s GIF traffic compared with last 
year

• But still billions of GIPHY GIF searches per month –
traffic similar to pre-pandemic

• Data indicates GIFs still have wide appeal and are 
important to user engagement on all Meta platforms

• Competitors confirmed they continue to consider GIFs 
important for user engagement
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New analysis for the Remittal (2/2)

Market shares in display advertising →

Recent developments in display advertising → • Some recent expansion (TikTok) or entry (Netflix and 
Disney+)

• But no evidence this would materially impact Meta’s 
market power
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‘chilling effect on innovation’?

• The Tribunal commented on the potential ‘disbenefits of intervention’:
We accept that assessment of impairments of dynamic competition involve difficult questions of 
judgement […] we consider that – for the future – where questions of dynamic competition arise, 
the CMA should undertake a “cross-check” in relation to its conclusions. It should ask itself (as it 
has done here) “What are the disbenefits of the Merger, given the statutory tests?”, but also 
“What are the disbenefits of intervention”. […] 
In some instances, disapproval of a merger may have a chilling effect on innovation more 
generally. Entrepreneurs like those who founded GIPHY will have at least half an eye on future 
acquisition by a behemoth like Meta, and this may inspire, rather than eliminate, innovation and 
enhance consumer benefit. In short, […] acquisition by a larger undertaking may allow the smaller 
(acquired) undertaking to flourish and, on that basis, be considered as pro-competitive. 
[…] in cases of dynamic competition, we would find it easier to review decisions […] if the CMA 
were consciously to ask itself: “What is the position if your assessment of the impairment to 
dynamic competition is wrong?”

• We did not find evidence of rivalry-enhancing efficiencies arising from the Merger

• We also did not find evidence that our decision affects innovation
• We also note Meta completed other acquisitions without CMA intervention (eg Kustomer)
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